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I. Introduction

1. In accordance with the principle of conferral set out in Article 5(2) TEU and which is essential in a
European Union founded on the rule of law, (2) the European Union is to act only within the limits of the
competences conferred upon it by the Member States in the Treaties. Although in appearance simple, the
Court's task of ensuring compliance with that principle is rendered more complex by the fact that certain
Treaty provisions concerning the division of competences between the European Union and the Member
States seem to either lack clarity or overlap.

2. That is particularly evident in the area of EU social policy, where the authors of the Treaties have aimed,
on the one hand, to promote cohesion and convergence and, on the other hand, to build a Union which has
regard of the diversity of national systems and the key role of social partners, two objectives which are not
always easy to reconcile. Indeed, while pursuing the first objective implies giving more power to the European
Union, pursuing the second objective favours the view that certain social policy decisions are for Member
States alone.

3. By the present action, lodged in application of Article 263 TFEU, the Kingdom of Denmark, supported
by the Kingdom of Sweden, asks the Court, principally, to annul Directive (EU) 2022/2041 on adequate
minimum wages in the European Union (‘the AMW Directive’) (3) in full. Both Member States argue that the
European Parliament and the Council lacked the competence to adopt the AMW Directive on the basis of
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Article 153(2)(b) TFEU, read in conjunction with Article 153(1)(b) TFEU. Those provisions empower the
European Parliament and the Council to set, by means of directives, minimum requirements in the field of
‘working conditions’. However, Article 153(5) TFEU makes clear that this competence does not extend to, inter

alia, ‘pay’.
4, Against that background, the most intricate issue raised by the present case concerns whether, in
adopting the AMW Directive, the Parliament and the Council acted in breach of Article 153(5) TFEU by

legislating in an area (‘pay’) which is excluded from the EU's competence. As | will explain in this Opinion, that
question should, in my view, be answered affirmatively.

Il. Legal framework
A. The FEU Treaty

5. Pursuant to Article 153 TFEU:

‘1. With a view to achieving the objectives of Article 151, the Union shall support and complement the
activities of the Member States in the following fields:

(b)  working conditions;

(f) representation and collective defence of the interests of workers and employers, including co-
determination, subject to paragraph 5;

2. Tothis end, the European Parliament and the Council:

(b) may adopt, in the fields referred to in paragraph 1(a) to (i), by means of directives, minimum
requirements for gradual implementation, having regard to the conditions and technical rules obtaining in
each of the Member States. Such directives shall avoid imposing administrative, financial and legal constraints
in a way which would hold back the creation and development of small and medium-sized undertakings.

The European Parliament and the Council shall act in accordance with the ordinary legislative procedure after
consulting the Economic and Social Committee and the Committee of the Regions.

In the fields referred to in paragraph 1(c), (d), (f) and (g), the Council shall act unanimously, in accordance with
a special legislative procedure, after consulting the European Parliament and the said Committees.

5. The provisions of this Article shall not apply to pay, the right of association, the right to strike or the right
to impose lock-outs.’

B. The AMW Directive

6. Article 1 of the AMW Directive states:



‘1. With a view to improving living and working conditions in the Union, in particular the adequacy
of minimum wages for workers in order to contribute to upward social convergence and reduce wage
inequality, this Directive establishes a framework for:

(@) adequacy of statutory minimum wages with the aim of achieving decent living and working
conditions;

(b)  promoting collective bargaining on wage-setting;

(c) enhancing effective access of workers to rights to minimum wage protection where provided for
in national law and/or collective agreements.

2. This Directive shall be without prejudice to the full respect for the autonomy of the social partners,
as well as their right to negotiate and conclude collective agreements.

3. Inaccordance with Article 153(5) TFEU, this Directive shall be without prejudice to the competence
of Member States in setting the level of minimum wages, as well as to the choice of the Member States
to set statutory minimum wages, to promote access to minimum wage protection provided for in
collective agreements, or both.

4. The application of this Directive shall be in full compliance with the right to collective bargaining.
Nothing in this Directive shall be construed as imposing an obligation on any Member State:

(@) where wage formation is ensured exclusively via collective agreements, to introduce a statutory
minimum wage; or

(b) todeclare any collective agreement universally applicable.

Article 4 of that directive, entitled ‘Promotion of collective bargaining on wage-setting’, provides:

‘1. With the aim of increasing the collective bargaining coverage and of facilitating the exercise of
the right to collective bargaining on wage-setting, Member States, with the involvement of the social
partners, in accordance with national law and practice, shall:

(d) for the purpose of promoting collective bargaining on wage-setting, take measures, as
appropriate, to protect trade unions and employers’ organisations participating or wishing to
participate in collective bargaining against any acts of interference by each other or each other’s agents
or members in their establishment, functioning or administration.

2. In addition, each Member State in which the collective bargaining coverage rate is less than a
threshold of 80% shall provide for a framework of enabling conditions for collective bargaining, either
by law after consulting the social partners or by agreement with them. Such a Member State shall also
establish an action plan to promote collective bargaining. The Member State shall establish such an
action plan after consulting the social partners or by agreement with the social partners, or, following
a joint request by the social partners, as agreed between the social partners. The action plan shall set
out a clear timeline and concrete measures to progressively increase the rate of collective bargaining
coverage, in full respect for the autonomy of the social partners. The Member State shall review its
action plan regularly, and shall update it if needed. Where a Member State updates its action plan, it
shall do so after consulting the social partners or by agreement with them, or, following a joint request
by the social partners, as agreed between the social partners. In any event, such an action plan shall
be reviewed at least every five years. The action plan and any update thereof shall be made public and
notified to the Commission.’



8.

Article 5 of the AMW Directive, entitled ‘Procedure for setting adequate statutory minimum wages’,

provides:

9.

‘1. Member States with statutory minimum wages shall establish the necessary procedures for the
setting and updating of statutory minimum wages. Such setting and updating shall be guided by criteria
set to contribute to their adequacy, with the aim of achieving a decent standard of living, reducing in-
work poverty, as well as promoting social cohesion and upward social convergence, and reducing the
gender pay gap. Member States shall define those criteria in accordance with their national practices
in relevant national law, in decisions of their competent bodies or in tripartite agreements. The criteria
shall be defined in a clear way. Member States may decide on the relative weight of those criteria,
including the elements referred to in paragraph 2, taking into account their national socioeconomic
conditions.

2. The national criteria referred to in paragraph 1 shall include at least the following elements:

(@) the purchasing power of statutory minimum wages, taking into account the cost of living;

(b)  the general level of wages and their distribution;

(c) the growth rate of wages;

(d) long-term national productivity levels and developments.

3. Without prejudice to the obligations set out in this Article, Member States may additionally use an
automatic mechanism for indexation adjustments of statutory minimum wages, based on any
appropriate criteria and in accordance with national laws and practices, provided that the application
of that mechanism does not lead to a decrease of the statutory minimum wage.

4. Member States shall use indicative reference values to guide their assessment of adequacy of
statutory minimum wages. To that end, they may use indicative reference values commonly used at
international level such as 60% of the gross median wage and 50% of the gross average wage, and/or
indicative reference values used at national level.

5. Member States shall ensure that regular and timely updates of statutory minimum wages take
place at least every two years or, for Member States which use an automatic indexation mechanism as
referred to in paragraph 3, at least every four years.

6. Each Member State shall designate or establish one or more consultative bodies to advise the

competent authorities on issues related to statutory minimum wages, and shall enable the operational
functioning of those bodies.’

Article 12 of the AMW Directive, which is entitled ‘Right to redress and protection against adverse

treatment or consequences’, provides that:

‘1. Member States shall ensure that, without prejudice to specific forms of redress and dispute
resolution provided for, where applicable, in collective agreements, workers, including those whose
employment relationship has ended, have access to effective, timely and impartial dispute resolution
and a right to redress, in the case of infringements of rights relating to statutory minimum wages or
relating to minimum wage protection, where such rights are provided for in national law or collective
agreements.’

I1l. Facts giving rise to the present action

A.

10.

The proposal for the AMW directive

The European Commission adopted its proposal for the AMW directive in October 2020. (4) That

proposal was made after Ursula von der Leyen, President of the Commission, had stated that ‘the dignity of
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work is sacred. Within the first 100 days of my mandate, | will propose a legal instrument to ensure that every
worker in our Union has a fair minimum wage.’ (5)

11.  In the proposal for the AMW directive, the Commission noted that ‘many workers are currently not
protected by adequate minimum wages in the [European Union] and that, in 2018, ‘the statutory minimum
wage did not provide sufficient income for a single minimum-wage earner to reach the at-risk-of-poverty
threshold in nine Member States'. It also indicated that, following the COVID-19 crisis, ensuring that workers
in the European Union had access to employment opportunities and to adequate minimum wages was
‘essential to support a sustainable and inclusive economic recovery'. (6) Those statements have been
regarded by some authors as reflecting a broad shift in how adequate minimum salaries are perceived at EU
level, as they are no longer viewed as an obstacle to competitiveness between Member States and economic
growth, but as a precondition to economic development. (7)

12.  Within that context, the Commission explained that its proposal established a framework to ‘improve
the adequacy of minimum wages and to increase the access of workers to minimum wage protection’. It also
noted that the proposed directive aimed at ‘promoting collective bargaining on wages in all Member States’,
while ‘taking into account and fully respecting the specificities of national systems, national competencies,
social partners’ autonomy and contractual freedom’. (8)

13.  The AWM Directive was adopted at first reading on 19 October 2022. All Member States in the Council
voted in favour of that instrument, except for the Kingdom of Denmark and the Kingdom of Sweden, which
voted against it, and Hungary, which abstained. (9)

14. Inits reasoned opinion on the proposal for the AMW directive, dated 15 December 2020, the Danish
Parliament had already indicated that, in its view, wage conditions were best regulated at national level. (10)
During the legislative procedure leading to the adoption of the directive, the Danish Government explained,
in a statement to the Council, that it was ‘as a matter of principle opposed to introducing any binding
regulation at EU-level regarding minimum wage'. It also emphasised that ‘it is essential to preserve the
autonomy of ... social partners' and that ‘wage-setting is a national competence’. (11)

B.  Key aspects of the AMW Directive for the purposes of the present case

15.  According to Eurostat, as of 1 January 2022, statutory monthly minimum wages varied widely across
Member States, from EUR 332 in Bulgaria to EUR 2 257 in Luxembourg. (12) In its ‘Executive summary of the
Impact Assessment’ which accompanied the proposal for the AMW directive, (13) the Commission identified
‘the lack of clear and stable criteria to set and update minimum wages’ and ‘the insufficient involvement of
social partners’ as being among the factors causing an insufficient protection of workers by adequate
minimum wages across the European Union.

16. Inresponse to those concerns, Article 1(1) of the AMW Directive states that that instrument establishes
a framework for (a) the adequacy of statutory minimum wages; (b) promoting collective bargaining on wage-
setting; and (c) enhancing effective access of workers to rights to minimum wage protection where provided
for in national law and/or collective agreements. As | understand it, the AMW Directive thus pursues three
distinct objectives - listed, respectively, in points (a), (b), and (c) of Article 1(1) - all of which are designed to
contribute to the overarching aim of ‘contribut[ing] to upward social convergence and reduc[ing] wage
inequality’. (14)

17.  Although the AMW Directive contains 19 articles in total, organised in four different chapters, 3 of these,
namely Articles 4, 5 and 12 thereof, are of particular importance to the present case. They each relate to one
of the three objectives listed in Article 1(1) of that directive.

18.  First, Article 4 concerns the promotion of collective bargaining on wage-setting (Article 1(1)(b), the
second objective). It forms part of Chapter | of the AMW Directive, which is entitled ‘General provisions'.
Article 4(1) imposes on all Member States a number of obligations ‘with the aim of increasing the collective
bargaining coverage and of facilitating the exercise of the right to collective bargaining on wage-setting’. Those
obligations include ‘[taking] measures, as appropriate, to protect trade unions and employers’ organisations
participating or wishing to participate in collective bargaining against any acts of interference by each other
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or each other’s agents or members in their establishment, functioning or administration’ (Article 4(1)(d)). By
contrast, the obligations detailed in Article 4(2) apply only to Member States in which the collective bargaining
coverage rate is less than a threshold of 80%. Those Member States are required to ‘provide for a framework
of enabling conditions for collective bargaining’ and to ‘establish an action plan to promote collective
bargaining’, which they are to regularly review and update.

19. Second, Article5 relates to the ‘adequacy of statutory minimum wages’' (Article 1(1)(a), the first
objective). It is the most important article in the AMW Directive and is contained in Chapter Il thereof, which
is entitled ‘Statutory minimum wages' and whose provisions apply to Member States with statutory minimum
wages only. Most notably, Article 5(2) details four minimum criteria, which are set to contribute to [the]
adequacy of minimum wages and must be taken into account during the ‘[p]Jrocedure for setting adequate
statutory minimum wages'.

20.  Third, Article 12 of the AMW Directive, which is part of Chapter Ill, entitled ‘Horizontal provisions’, relates
to workers' effective access to minimum wage protection (Article 1(1)(c), the third objective). The purpose of
that provision is to ensure workers’ access to effective, timely and impartial dispute resolution and a right to
redress, in situations where their rights relating to statutory minimum wages or minimum wage protection
under national law and/or collective agreements have been infringed.

IV. Procedure before the Court and forms of order sought

21. By application lodged at the Registry of the Court of Justice on 18 January 2023, the Kingdom of
Denmark brought the present action.

22.  The Kingdom of Denmark claims that the Court should:

- annul the AMW Directive in its entirety;

- in the alternative, annul Article 4(1)(d) and Article 4(2) of the AMW Directive;
- order the Parliament and the Council to pay the costs.

23.  TheParliament contends that the Court should dismiss the action as unfounded and order the Kingdom
of Denmark to pay the costs.

24.  The Council claims that the Court should:

reject the principal claims as inadmissible;
- in the alternative, dismiss the action as unfounded in its entirety;
- order the Kingdom of Denmark to pay the costs.

25. By decisions of the President of the Court of 26 April and 25 May 2023, the Kingdom of Belgium and
the Republic of Portugal were granted leave to intervene in support of the form of order sought by the Council.

26. By decisions of the President of the Court of 8 and 26 May 2023 and 5 and 7 June 2023, the Federal
Republic of Germany, the Hellenic Republic, the Kingdom of Spain, the French Republic, the Grand Duchy of
Luxembourg and the Commission were granted leave to intervene in support of the forms of order sought by
the Parliament and the Council.

27. By decision of the President of the Court of 26 May 2023, the Kingdom of Sweden was granted leave to
intervene in support of the form of order sought by the Kingdom of Denmark.



V. Analysis

28.  For many years, EU social policy developed on the sidelines of the Treaties; the driving force behind EU
integration being the establishment of a common market. (15) The adoption of the Protocol on Social Policy
and the Agreement on Social Policy (‘the Social Chapter’), annexed to the Maastricht Treaty, was the first
attempt at ‘constitutionalising’ EU social policy, and it was only with the Treaty of Amsterdam in 1997 that the
contents of the Social Chapter were formally enshrined in the EC Treaty. (16)

29. Sincethen, itis clear that the ‘the European Union is not only to establish an internal market but is also
to work for the sustainable development of Europe, which is based, in particular, on a highly competitive social
market economy aiming at full employment and social progress, and is to promote, inter alia, social
protection’. (17) Several instruments have been adopted by the EU legislature on the basis of Article 153 TFEU
(or previous versions of that provision), with a view to achieving those objectives - for example, the Temporary
Agency Work Directive, (18) the Working Time Directive (19) or, more recently, Directive (EU) 2019/1152 on
transparent and predictable working conditions in the European Union, (20) which, like the AMW Directive,
was adopted on the basis of Article 153(2)(b) TFEU, read in conjunction with Article 153(1)(b) TFEU.

30. To my knowledge, the AMW Directive is, however, the first legal instrument at EU level in the field of
minimum wages. Indeed, although Principle 6 of the European Pillar of Social Rights (21) already states that
‘workers have the right to fair wages that provide for a decent standard of living’ and that ‘adequate minimum
wages shall be ensured, in a way that provide for the satisfaction of the needs of the worker and his/her
family’, with a view to preventing ‘in-work poverty’, that text has no legal binding force and rather serves as a
guide towards efficient employment and social outcomes. (22)

31.  Insupport of its principal head of claim, seeking full annulment of the AMW Directive, the Kingdom of
Denmark puts forward two pleas in law. First, it alleges that the Parliament and the Council acted in breach
of Article 153(5) TFEU and, thus, of the principle of conferral of powers which, as | have recalled in the
Introduction, is enshrined in Article 5(2) TEU. In that regard, the Danish Government claims that that directive
is incompatible with two of the exclusions contained in Article 153(5) TFEU, namely those relating to pay and
to the right of association. It considers that the AMW Directive ‘directly interferes’ with both exclusions and,
therefore, could not have been adopted by the EU legislature without the latter exceeding its competences.
Indeed, whereas the Parliament and the Council are competent to adopt directives setting minimum
requirements as regards ‘working conditions’ (in application of Article 153(2)(b) TFEU, read in conjunction with
Article 153(1)(b) TFEU), they cannot legislate in the areas of pay or the right of association.

32. Second, the Danish Government argues that, even assuming that the AMW Directive does not fall into
the scope of the exclusions concerning pay and the right of association laid down in Article 153(5) TFEU, the
Parliament and the Council could not validly adopt it on the basis of Article 153(1)(b) TFEU. In that regard, the
Danish Government notes that the AMW Directive pursues two objectives of equal importance, as it seeks not
only to regulate ‘working conditions’ (Article 153(1)(b) TFEU), but also the ‘representation and collective
defence of the interests of workers ... (Article 153(1)(f) TFEU). It adds that each of those two legal bases
requires a different legislative procedure, since Article 153(1)(f) TFEU requires unanimity in the Council,
whereas Article 153(1)(b) TFEU does not. Given that those procedures are incompatible, the Danish
Government submits that the AMW Directive must be annulled in full.

33.  Should the Court decide that the AMW Directive must not be annulled in full, the Kingdom of Denmark
seeks, in the alternative, the annulment of Article 4(1)(d) and Article 4(2) of that instrument. In that regard,
that Member State raises a single plea in law, alleging, once more, that, when adopting those provisions, the
Parliament and the Council acted in breach of Article 153(5) TFEU and, thus, of the principle of conferral of
powers. The key issue which arises in connection therewith is that of the severability of Article 4(1)(d) and
Article 4(2) of the directive from the other provisions contained therein.

34. Before | turn to examining those various claims, | wish to make one preliminary observation. The
present action does not arise in a vacuum, as it is intrinsically linked to Denmark’s and other Nordic Member
States’ constant opposition to European Union actions which they regard as interfering with their labour law
and industrial relations systems. The reactions in those Member States to the Court's judgment in Laval un
Partneri (23) which concerned the posting of Latvian workers by a Latvian company (Laval) to building sites in
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Sweden and the subsequent blockade of those sites by a Swedish trade union, are, to date, the most salient
examples of that opposition. Both Denmark’s and Sweden’s labour law models are characterised by a ‘laissez-
faire’ approach, that is to say, a high degree of autonomy of social partners, with wages and working
conditions being negotiated by the social partners instead of being regulated by statutory act. The Court's
conclusion in that judgment that industrial action can, in essence, amount to an unjustified restriction on free
movement and its emphasis on the importance of transparency as regards the terms and conditions of
employment, including pay, have been perceived by some as a threat to the autonomous character of
Denmark’s and Sweden'’s collective bargaining systems and to the absence of state intervention in the actions
undertaken by trade unions which characterises those Member States. (24)

35. Against that background, one may regard the arguments presented by the Danish and Swedish
Governments in the present case as the product of a mere principled opposition, that is to say, of those
Member States’ stiff opposition against any form of interference with the contractual autonomy of social
partners, (25) rather than as being rooted in the substance of the obligations contained in that directive itself.
In that regard, | note that the Swedish Government has recognised, for example, that the obligation contained
in Article 4(2) of the AMW Directive does not apply to it, since that provision only applies to Member States
whose collective bargaining coverage rate is below 80%. Both governments also agree that most of the
obligations contained in that instrument replicate those that already derive from the International Labour
Organization (ILO) Minimum Wage Fixing Convention, 1970, by which they are bound. (26) They therefore
concede that, from a practical point of view, the AMW Directive will not affect their national systems to a
significant extent.

36. In my view, however, those considerations must not affect the outcome of the present case. How
competences are distributed between the Member States and the European Union is a question of a
constitutional nature, which, as | have already stated in the Introduction, is essential to a European Union
based on the rule of law. If the EU legislature adopts a directive in a field in which it is not competent to
legislate, that directive cannot be saved on grounds of a mere practical nature, such as the fact that its
adoption will only carry ‘mild’ consequences for the few (in casu, two) Member States that have voted against
it. Considerations of that kind should, in my view, have no bearing on the Court’s assessment. In that regard,
I would add that the motivations or interests of a Member State to bring an action for the annulment of an
EU legislative act are irrelevant within the context of proceedings based on Article 263 TFEU, since Member
States are privileged applicants under that provision and, as a result, do not need to demonstrate that they
have an interest in bringing proceedings.

A. The principal head of claim: must the AMW Directive be annulled in full?

37. It follows from points 31 and 32 above that the principal head of claim of the Kingdom of Denmark
relates, in essence, to the choice made by the EU legislature to use Article 153(2)(b) TFEU, read in conjunction
with Article 153(1)(b) TFEU, as the legal basis for the AMW Directive - a choice which has been described by
some authors as ‘the most contentious’ issue arising in connection with the AMW Directive. (27) In that regard,
the Court is called upon to clarify the relationship of those provisions with, on the one hand, Article 153(5)
TFEU (the first plea in law) and, on the other hand, Article 153(1)(f) TFEU (the second plea in law).

1.  First plea in law: the AMW Directive was adopted in breach of Article 153(5) TFEU and, thus, of the
principle of conferral of powers

38. As | have already explained, the AMW Directive was adopted by the EU legislature on the basis of
Article 153(2)(b) TFEU, read in conjunction with Article 153(1)(b) TFEU, on the ground that it seeks to regulate
working conditions. However, by the first plea in law, the Danish Government claims that that instrument is
incompatible with two of the exclusions contained in Article 153(5) TFEU, namely ‘pay’ and ‘the right of
association’, for which there is no EU competence.

39. Inthatregard, the Court has held that, as paragraph 5 of Article 153 TFEU derogates from paragraphs 1
to 4 of that article, the matters reserved by it must be interpreted strictly so as not to unduly affect the scope
of those other paragraphs, nor to call into question the aims pursued by Article 151 TFEU. (28)
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40.  Furthermore, the Court has already provided indications as to how the exclusion relating to pay must
be understood. Indeed, in the judgments in Del Cerro Alonso, (29)in Impact, (30) in Bruno and Others (31) and
in Specht and Others, (32)the Court has consistently held that that exclusion must be construed as covering
measures - such as the equivalence of all or some of the constituent parts of pay and/or the level of pay in
the Member States, or the setting of a minimum guaranteed wage - that amount to a direct interference by
EU law in the determination of pay within the European Union. In that regard, the Court has made clear that
the ‘pay’ exclusion cannot be extended to any question involving any sort of link with pay; otherwise, some
areas referred to in Article 153(1) TFEU would be deprived of much of their substance. By contrast, the
exclusion relating to the right of association has not yet been interpreted by the Court.

41.  In the sections that follow, | will examine, in the light of that case-law, whether the AMW Directive
breaches the exclusion relating to pay in Article 153(5) TFEU (Section (a)). | will then analyse whether that
directive is compatible with the exclusion relating to the right of association contained in that provision
(Section (b)).

(a) Whether the AMW Directive is compatible with the ‘pay’ exclusion in Article 153(5) TFEU
(1) Arguments of the parties

42.  Two lines of arguments have been presented before the Court as regards the compatibility of the AMW
Directive with the ‘pay’ exclusion in Article 153(5) TFEU. The Danish and Swedish Governments argue that that
directive directly interferes with pay and is, as a result, incompatible with that provision, whereas the
Parliament, the Council, the Commission and the other Member States having intervened in the present case
are of the opposite view.

43.  More specifically, the Danish and Swedish Governments consider that, even though the AMW Directive
does not establish a general minimum wage across the European Union, nor explicitly determines the level
of pay, a finding that the EU legislature was competent to adopt that directive would amount to depriving
Article 153(5) TFEU of its substance. In their view, pay is to be established by the social partners at national
level in the exercise of their contractual autonomy. That is why pay is expressly excluded from the sphere of
EU competences.

44.  Those governments further claim that the AMW Directive has as its express object the adequacy of
minimum wages. Indeed, the purpose of the AMW Directive is to influence (increase) pay levels within the
Union by imposing requirements on the Member States in a manner that directly interferes with their wage-
setting mechanisms. As the Commission’s Impact Assessment accompanying the proposal for the AMW
directive (33) indicates, that instrument should result in an increase in minimum wages in approximately half
of the Member States and engender an actual rise in terms of their level. In particular, Article 5 of that directive
requires the Member States with statutory minimum wages to apply minimum criteria and rely on indicative
reference values. That provision not only places legally binding obligations on those Member States, it also
aims to have a direct, upward effect on the level of pay and seeks to introduce harmonisation through a
framework which Member States must apply when they set minimum wages.

45.  The Parliament and the Council, supported by the Commission and the other interveners, argue, for
their part, that, as is clear from the case-law of the Court in, inter alia, the judgment in Impact, the appropriate
test is one of direct interference and is not connected to whether the instrument in question has effects on
the level of wages, otherwise, the competences of the European Union under Article 153(1)(b) TFEU would be
unduly restricted. The German Government posits that the purpose of the ‘pay’ exclusion is not to exclude
pay-related matters from the scope of EU action entirely. The Council adds that compliance with the ‘pay’
exclusion cannot solely be assessed with regard to the number of provisions relating to pay in a given
instrument, but requires a substantive examination of the nature of those provisions.

46.  Those institutions and interveners further note that the AMW Directive does not seek to introduce an
EU-wide minimum wage or harmonise wage-setting mechanisms. They point out that the AMW Directive only
establishes a procedural framework and does not directly interfere with the wage-setting mechanisms of the
Member States. The Commission adds that several acts of EU law relating to working conditions have
previously been adopted by the EU legislature. Those acts did not breach Article 153(5) TFEU, as, much like
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the AMW Directive, they related only indirectly to wages and did not harmonise the level of wages across the
European Union.

47.  The Parliament further submits that, given that one of the objectives of the Union’s social policy is to
improve living and working conditions, and that pay is an integral part of those conditions, it is not surprising
that the AMW Directive may positively influence wage levels. The Council, supported by the Belgian and
Portuguese Governments, also points out that the term ‘adequacy’ in Article 5 of the AMW Directive does not
imply that minimum wages will be harmonised across the European Union. Indeed, that provision
does not prevent Member States from deciding the level of statutory minimum wages, nor does it define a
threshold below which the minimum wages are considered inadequate. Furthermore, the criteria established
therein merely consist of qualitative elements to be used in the national wage-setting process. In that regard,
the German Government adds that Member States remain free to establish, and make use of, other criteria
and to rely on their own national practices and, thus, have sufficient leeway. The French Government notes
that the procedure set out in Article 5 of the AMW Directive relies on broadly and imprecisely worded criteria
which are part of a non-exhaustive list that Member States may supplement.

(2) Assessment

48. | gather from the arguments outlined above, first, that all the parties and interveners in the present
case, except the Kingdom of Denmark and the Kingdom of Sweden, understand the ‘pay’ exclusion in
Article 153(5) TFEU as being limited, essentially, to measures that harmonise the /evel of wages, (34) not those
which concern the procedure for setting wages. Second, it seems to me that those parties and interveners
perceive the judicial test of direct interference developed by the Court in relation to that exclusion as being,
essentially, a test relating to the degree or intensity of the interference. In essence, the European Union is
competent to provide general and loosely worded requirements as regards the organisation of the Member
States’ wage-setting frameworks and may even set up a framework to ensure workers’ access to an adequate
minimum wage, but it must stop short of interfering with the detailed modalities of the national frameworks,
so as to preserve national specificities. (35) Third, those parties and interveners appear to me to understand
the purpose of the ‘pay’ exclusion in Article 153(5) TFEU as being to safeguard the social partners’ autonomy
in concluding collective agreements. On that basis, they consider that, provided the AMW Directive does not
intrude on that autonomy, it is compatible with that exclusion.

49. The AMW Directive contains various statements illustrating that, when adopting that directive, the EU
legislature also interpreted the ‘pay’ exclusion as described in point 48 above. Indeed, recital 19 provides that,
in accordance with Article 153(5) TFEU, the AMW Directive ‘neither aims to harmonise the /eve/ of minimum
wages across the Union nor does it aim to establish a uniform mechanism for setting minimum wages'. It also
explains that that instrument fully respects ‘national competences and the social partners’ right to conclude
agreements’ and ‘does not establish the /evel of pay ...". (36) Moreover, Article 1(2) of the AMW Directive states
that that directive is ‘without prejudice to the full respect for the autonomy of the social partners’, (37) whilst
Article 1(3) thereof specifically refers to Article 153(5) TFEU and states that, in the light of that provision, the
AMW Directive ‘shall be without prejudice to the competence of Member States in setting the level of minimum
wages'. (38) That directive also contains various references to the specificities of national practices. (39)

50. In my view, it is obvious from the wording and number of those provisions that the EU legislature did
not ignore that, when adopting the AMW Directive, it was walking on thin ice in respect of the ‘pay’ exclusion
contained in Article 153(5) TFEU (or, as some authors have said, walking on a ‘tightrope’). (40) In the next
section, | will explain why the EU legislature’s interpretation of that exclusion - an interpretation which is, as |
have explained, shared by all the parties and interveners in the present case, except for the Kingdom of
Denmark and the Kingdom of Sweden - is based on what | consider to be three fallacies. | will also outline
how that very exclusion ought, in my view, to be understood in the light of the Court’s case-law.

(i) The scope of the ‘pay’ exclusion in Article 153(5) TFEU
- Thefirst fallacy: the ‘pay’ exclusion is limited to measures that harmonise the level of wages

51.  Article 153(5) TFEU uses the broad term of ‘pay’. All previous versions of Article 153(5) TFEU, namely,
Article 137(6) TEC and Article 2(6) of the Social Chapter, were, to my knowledge, worded in the same way: they
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referred to ‘pay’, not to the ‘level of pay'. The use of the term ‘pay’ suggests that other aspects of the Member
States’ wage-setting systems, aside from the level of pay, come within the scope of the exclusion contained in
Article 153(5) TFEU. Consequently, | consider that the drafters of the EU Treaties have sought to exclude from
the scope of EU action measures that include, but are not limited to, the harmonisation of the level of wages.

52.  In support of the opposite view, some of the parties to the present case (such as the Portuguese
Government) recall that, in her Opinion in Impact, (41) Advocate General Kokott stated that ‘only the level of
pay ...is removed from the [EU] legislature's competence by [that provision]'. (42) In that regard, | note that
the judgment in that case contains statements that could appear to suggest that the Court also places the
emphasis on the level of wages (as opposed to pay, in general). Indeed, the Court mentioned that the authors
of the Treaties had considered it appropriate ‘to exclude determination of the level of wages from harmonisation,
since ‘fixing the level of pay’ falls within the contractual freedom of the social partners at national level and within
the competence of the Member States. (43)

53. However,itis clear to me that, in the judgment in Impact, the Court did not go as far as to indicate that
the ‘pay’ exclusion applied to the level of wages (that is to say, their precise figure or amount) exclusively. In
fact, it stated that that exclusion must be interpreted as ‘covering measures - such as the equivalence of all
or some of the constituent parts of pay and/or the level of pay in the Member States, or the setting of a
minimum guaranteed [EU] wage'. (44)In my view, the terms ‘such as’ and ‘and/or the level of pay show that
the Court did not exclude that a direct interference with pay may occur even where the measure in dispute
does not seek to harmonise the ‘level of pay’ in and of itself.

54. Inthe light of that judgment, | do not see any reason for inserting into Article 153(5) TFEU a limitation
(namely, that the ‘pay’ exclusion actually covers only the level of pay) which is not included expressis verbis in
that provision. In my view, the term ‘pay’ is intended to cover all aspects of the Member States’ wage-setting
systems (including the modalities or procedures for fixing the level of pay), and not merely the level of pay.

55. Inthatregard, | recall that, while exclusions generally need to be interpreted strictly, they must not be
interpreted so strictly as to be deprived of their effectiveness. As | have already stated in point 39above, the
Court has indicated that the matters reserved by paragraph 5 of Article 153 TFEU, including pay, must be
interpreted strictly so as not to unduly affect the scope of paragraphs 1 to 4, nor to call into question the aims
pursued by Article 151 TFEU. (45) However, it does not follow from that statement, in my view, that ‘pay’ must
be limited to the ‘level of pay'. If that were the case, the EU legislature could harmonise all other aspects of
the Member States’ wage-setting systems, provided it stopped short of harmonising the amount of wages, by
prescribing a specific formula or amount. The ‘pay’ exclusion would, as the Danish and Swedish Governments
argue, be deprived of its effectiveness, as the EU legislature could, for example, adopt directives harmonising
the frequency with which pay negotiations shall be carried out by social partners or prescribing how such
negotiations shall be conducted - in contradiction with the stated purpose of that exclusion, which, according
to the Court and as | have recalled in point 52 above, is to preserve the contractual autonomy of social
partners. (46)

56. | wish to make two further remarks. First, the Court has clarified (and all the parties and interveners in
the present case agree) that pay is an integral part of working conditions. (47) It is thus ineluctable that the
‘pay’ exclusion, however broadly or narrowly interpreted, affects the scope of Article 153(1)(b) TFEU (which
concerns the EU legislature’s competence as regards working conditions), since there is a clear overlap
between that provision and Article 153(5) TFEU. Such an overlap is bound to exist even if the scope of that
exclusion is reduced to its bare minimum.

57.  Second, the finding of the Court that the exclusions listed in Article 153(5) TFEU, including that relating
to pay, must be understood strictly was formulated in a specific context. The judgments in Del Cerro Alonso,
in Impact, in Bruno and Others and in Specht and Others all concerned instruments that, unlike the AMW
Directive, had as their object to regulate a matter other than pay. More specifically, the judgments in Del Cerro
Alonso and in Impact concerned clause 4 of the framework agreement on fixed-term work, (48) which seeks to
ensure the application of the principle of non-discrimination to fixed-term workers, rather than to regulate ‘pay’.
Likewise, the judgment in Bruno and Others concerned the interpretation of Council Directive 97/81/EC on part-
time workers, (49) whose purpose is, inter alia, to provide for the removal of discrimination against part-time
workers (and, again, not to regulate ‘pay). Finally, the judgment in Specht and Others concerned Council Directive
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2000/78/EC establishing a general framework for equal treatment in employment and occupation. (50) In that
judgment, the Court clarified that that pay conditions for civil servants fell within the scope of that directive, since
the object of that instrument was ‘to lay down a general framework for combating discrimination on the grounds of
religion or belief, disability, age or sexual orientation as regards employment and occupation, with a view to putting
into effect in the Member States the principle of equal treatment’, rather than to regulate ‘pay’ per se.

58. lItfollows from that case-law that, when stating that the ‘pay’ exclusion listed in Article 153(5) TFEU must
be interpreted strictly, the Court was merely seeking to ensure that that provision did not make the adoption
of instruments which do not have as their object to regulate pay impossible merely because they had
repercussions on pay. Understood in its proper context, that statement was thus not designed to limit the
scope of the matters that constitute pay (by limiting it to the level of pay), but to ensure that instruments that
only indirectly interfere with those matters can be adopted.

59. The above cons iderations lead me to conclude that the ‘pay’ exclusion contained in Article 153(5) TFEU
covers, butis not limited to, measures that harmonise the level of pay; it also covers measures that harmonise
other aspects of the Member States’ wage-setting systems (including the modalities or procedures for fixing
the level of pay). Understanding the ‘pay’ exclusion as being limited to measures that harmonise the level of
wages is, therefore, a fallacy.

- Thesecond fallacy: the EU legislature may set general and loosely worded requirements as regards the Member
States’ wage-setting frameworks

60. As | have explained in point 40 above, the Court has already clarified that the ‘pay’ exclusion in
Article 153(5) TFEU does not extend to any question involving any sort of link with pay. Moreover, it follows
from the previous section that the test of direct interference was developed in a context where the Court was
seeking to differentiate instruments whose object is to regulate/harmonise pay from those whose object is to
regulate a matter other than pay (for example, non-discrimination as is the case of the directives at the heart
of the judgments in Bruno and Othersand in Specht and Others), while only indirectly interfering with pay (by
having mere repercussions on the level of wages).

61. Inthe light of those considerations, it is clear to me that certain other directives which employ the term
‘pay’ - such as Directive 2006/54/EC on the implementation of the principle of equal opportunities and equal
treatment of men and women in matters of employment and occupation, (51) Council Directive 2000/43/EC
implementing the principle of equal treatment between persons irrespective of racial or ethnic origin, (52) the
Temporary Agency Work Directive, (53) the Posted Workers Directive, (54) the Working Time Directive (55)or
even Directive 2008/94/EC on the protection of employees in the event of the insolvency of their
employer (56) - also do not directly interfere with pay, within the meaning of Article 153(5) TFEU. Indeed,
those directives fall into the category of instruments that, like the directives giving rise to the judgments
in Bruno and Othersand in Specht and Others, merely indirectly interfere with pay. They contain provisions
that, in practice, affect or have repercussions on the level of pay. However, their object does not consist in
regulating pay, but merely in entitling certain categories of workers to the same conditions of employment as
others (57) or in establishing whether an employee is entitled to his or her pay (regardless of the level of that
pay and how it was set) in certain specific contexts, such as when he or she is on annual leave or in the event
that his or her employer becomes insolvent.

62. By contrast, aninstrument directly interferes with pay and is, thus, incompatible with the ‘pay’ exclusion
in Article 153(5) TFEU if its object is to regulate pay, no matter how strictly or flexibly.

63. In that regard, it is important to stress that, precisely because the test of direct interference was
formulated by the Court to enable the adoption of certain instruments with an object other than regulating
pay, that test was not established with the intention of allowing the adoption of a directive whose object is to
regulate an aspect of the Member States’ wage-setting systems (for example, the level of minimum salaries
or how those minimum salaries are to be set) on the mere ground that the requirements which it sets in that
respect are general and loosely worded. Nor does it seek to enable the adoption of such a directive on the
ground that it aims for partial harmonisation only.(58) The opposite conclusion would amount to replacing
the test of direct interference with a test relating to the extent of the interference, not to its direct or indirect
nature.
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64. Inthelight of those elements, it is clear to me that interpreting the test of direct interference developed
by the Court in relation to the ‘pay’ exclusion in Article 153(5) TFEU as meaning that general and loosely
worded requirements may be set by the EU legislature or that partial harmonisation may be operated as
regards pay is a fallacy. Interference may be light or limited and, yet, it will still be direct if the object of the
instrument is to regulate pay.

65. | wish to make one further observation. In my view, the test of direct interference also does not allow
the EU legislature to set minimum requirements in the area of pay, leaving Member States the option of
introducing more favourable provisions. In that regard, one must bear in mind, first, that there is no EU
competence whatsoever for the matters covered by Article 153(5) TFEU. Second, as | have already explained,
it is clear that, by adopting Article 153(5) TFEU, the drafters of the Treaties have essentially sought to carve
out an exclusion (‘pay’) from a field (‘working conditions’), covered in Article 153(1)(b) TFEU. Consequently, the
tests applied by the Court to determine whether the EU legislature is exceeding its competences cannot be
the same in both cases, otherwise the ‘pay’ exclusion would serve no purpose.

66. It follows that, whereas, for working conditions other than pay, the test is one of minimum
requirements (meaning that, although EU competence exists in this field, it only allows the setting of minimum
requirements, that is to say, a floor of obligations), in the area of pay, no form of harmonisation is allowed, as
there is no EU competence in this area. If the EU legislature were to provide for minimum requirements as
regards pay, it would already be exceeding its competences and be encroaching upon those of the Member
States. Furthermore, as | stated above, the ‘pay’ exclusion in Article 153(5) TFEU would be deprived of its
substance, as pay would be treated just as any other working condition coming within the scope of
Article 153(1)(b) TFEU.

- Thethird fallacy: if a measure does not encroach upon the contractual autonomy of social partners, it complies
with the ‘pay’ exclusion

67. As | have already explained, the Court has stated that the purpose of the ‘pay’ exclusion is to protect
the contractual freedom of social partners. (59) That purpose is not expressly mentioned in Article 153(5) TFEU
and the Court has not indicated which source it has based its statement on. However, | consider that that
purpose can indeed be inferred, first, from the fact that the other exclusions contained in that provision
(namely, the right of association, the right to strike or the right to impose lock-outs) all relate to the
prerogatives of social partners (more specifically, trade unions) and, second, from the reference made in
Article 152 TFEU to ‘the role of the social partners’ which the European Union is to recognise and promote.

68. That said, | cannot rule out that the ‘pay’ exclusion also serves other purposes. In spite of my best
efforts, | have not been able to find any statement in the travaux préparatoires of the Treaties available to me
confirming that there was a clear and unique reason or motive (namely, to protect the contractual autonomy
of social partners) behind the drafters of the EU Treaties' decision to exclude ‘pay’ from the scope of EU
competences. In fact, it is certainly the case that, by preventing the harmonisation of the wage levels
applicable in each of the Member States, the ‘pay’ exclusion contributes to maintaining competition between
undertakings operating in the internal market, as Advocate General Kokott stated in her Opinion
in Impact. (60) Some authors have also pointed out that there is no competence for pay because wage policy
is, simply, a sensitive area, which represents an important tool for domestic economic policy and for the
functioning of the national labour market, and because the manner in which collective bargaining systems
and industrial relations are traditionally organised differs across Member States. (61)

69. Against that background, one thing is, however, clear: an EU instrument or measure that is compatible
with the ‘pay’ exclusion in Article 153(5) TFEU contributes to safeguarding the contractual autonomy of the
social partners; but the fact that an EU instrument or measure does not encroach upon the contractual
autonomy of social partners does not necessarily mean that it complies with that exclusion. Such a reverse
reasoning, endorsed, in particular, by the German Government in the present case, simply cannot be
accepted. That is all the more so, in my view, because the importance of preserving ‘the diverse forms of
national practices, in particular in the field of contractual relations’ and of ‘[maintaining] the competitiveness
of the Union economy’ is not specific to ‘pay’ but as Article 151 TFEU makes clear, is also relevant - although
perhaps to a lesser degree - to all social policy issues where the EU legislature is competent to complement
the activities of the Member States.
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70.  Accordingly, replacing the test of direct interference with one aiming to establish whether or not the
instrument sufficiently safeguards the contractual autonomy of social partners is a fallacy. Not only does it
amount to confusing the test itself with its purpose, it also focuses, in my view, on only part of the purpose
served by that exclusion.

(ii) The AMW Directive is incompatible with the ‘pay’ exclusion

71.  ltresults from the previous sections that many of the provisions and recitals of the AMW Directive relied
upon by the parties and interveners to the present case in support of the view that that instrument complies
with the ‘pay’ exclusion in Article 153(5) TFEU are, in fact, not relevant to that question. Such is the case, in
particular, of the provisions that | have mentioned in point 49 above, namely Article 1(2) to (4) of the AMW
Directive, which state that the AMW Directive does not oblige Member States to introduce statutory minimum
wages (Article 1(4)), leaves the definition of ‘adequacy’ as well as the setting of the exact amounts or figures
of minimum wages to the Member States (recitals 19 and 28 and Article 1(3)) or protects national specificities
and the prerogatives of Member States in setting the level of ‘wages’ (Article 1(2) and (3)). In my view, those
provisions cannot be relied upon to argue that the AMW Directive is compatible with the ‘pay’ exclusion in
Article 153(5) TFEU. They could only serve to determine the degree and form of harmonisation established by
that instrument - an issue which would only need clarification if it were not in doubt that the EU legislature
was competent to adopt the AMW Directive. However, they are not directly relevant to the preliminary
question of whether that directive breaches the ‘pay’ exclusion in Article 153(5) TFEU and, thus, the principle
of conferral laid down in Article 5(2) TEU. Indeed, as | have explained, what matters in that regard is not to
what extent that directive interferes with national specificities, but whether it has as its object to regulate pay,
since, if that is the case, then that instrument directly interferes with the exclusion included to that effect in
Article 153(5) TFEU.

72.  Furthermore, as | have explained in points 67 to 70 above, the fact that an EU instrument or measure
does not encroach upon the contractual autonomy of social partners does not necessarily mean that it
complies with the ‘pay’ exclusion. Accordingly, the mere fact that the AMW Directive seeks, on the whole, to
encourage or promote collective bargaining, as is shown by provisions such as recitals 13, 19 and 24, as well
as Article 1(2) and (3) and Article 7 thereof, which requires Member States to take the necessary measures to
involve social partners in the setting and updating of statutory minimum wages, (62) does not suffice to make
that instrument compatible with Article 153(5) TFEU.

73. Inthatregard, | wish to make one additional preliminary remark as regards, specifically, Article 1(3) of
the AMW Directive, which provides that ‘in accordance with Article 153(5) TFEU, this Directive shall be without
prejudice to the competence of Member States in setting the level of minimum wages, as well as to the choice
of the Member States to set statutory minimum wages, to promote access to minimum wage protection
provided for in collective agreements, or both.’ In my view, if other provisions of the AMW Directive make clear
that the object of that directive is to regulate pay, then a statement of that kind cannot suffice to change that
object. The same is true, | believe, for recital 19 of the AMW Directive, which replicates much of the wording
of that article. Indeed, the test of direct interference requires, as the Council has stated, that the substance of
the instrument in question be analysed as a whole, without the Court being able to limit its assessment in
that regard to provisions - such as, in casu, Article 1(3) of the AMW Directive - that expressly mention
Article 153(5) TFEU.

74.  Turning now to defining the object of the AMW Directive, | shall begin by stating the obvious. Unlike
other directives such as the ones having led to the judgments in Bruno and Others and in Specht and Others,
namely Council Directive 97/81/EC on part-time workers and Council Directive 2000/78/EC establishing a
general framework for equal treatment in employment and occupation, whose titles do not refer to ‘wages’
or ‘pay’, or other directives which | have mentioned in point 60 above, the directive at issue in the present case
is ‘on adequate minimum wages in the European Union'. It contains, in its very title, the word ‘wages’. That
constitutes, in my view, a clear and even obvious sign that the object of the AMW Directive is to regulate ‘pay'.

75.  Thatfirstimpression is then confirmed by Article 1 thereof, which is entitled ‘Subject matter’ and whose
paragraph 1(a) and (b) states, in unambiguous terms, that, ‘with a view to improving ... in particular the
adequacy of minimum wages for workers in order to contribute to upward social convergence and reduce
wage inequality’, that directive establishes a framework for ‘[the] adequacy of statutory minimum wages' and
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the promotion of ‘collective bargaining on wage-setting'. (63) In my view, and since | have clarified in point 54
above that ‘pay’, within the meaning of Article 153(5) TFEU, is not limited to the level of pay, but includes also
the modalities and procedures for setting that level, that provision leaves little room for doubt as to the fact
that the object of the AMW Directive is to regulate an aspect of pay, more specifically, the adequacy of
minimum wages and how those wages are to be set. Furthermore, it shows that the EU legislature never
envisaged the EU-wide increase of the level of minimum wages (convergence) as an incidental or indirect
consequence of the adoption of that directive; but rather as the end goal or overarching aim of that
instrument. | add that Article 3 of the AMW Directive, which provides a list of relevant definitions, begins by
defining the terms ‘minimum wage’ and ‘statutory minimum wage' - thereby demonstrating that those
concepts are central to that instrument.

76.  Inthe light of th ose provisions, it is already clear to me that the difference between the AMW Directive
and the directives giving rise to the judgments in Bruno and Others and in Specht and Othersor the other
directives which | have mentioned in point 60 above lies not only in their title, but also in their object itself. As
I have explained, all those directives contain provisions that affect the level of pay. However, unlike the AMW
Directive, their object does not consist in regulating how pay should be set (in casu, through collective
bargaining) or in increasing the level of pay (by establishing a ‘framework for...[the] adequacy of statutory
minimum wages', with a view to contributing to ‘upward social convergence and [reducing] wage inequality’).

77.  Having made those remarks, | shall now explain why Article 5 of that instrument - whose content | have
briefly described in section Ill. B. above and which is the most important provision of the AMW Directive -
confirms, in my view, that the object of that directive is to regulate pay, thereby infringing the exclusion
contained to that effect in Article 153(5) TFEU. | will then analyse other provisions of that instrument.

- Article 5 of the AMW Directive

78.  Article 5(1) of the AMW Directive provides that Member States with statutory minimum wages must
define in a clear way the criteria that guide the setting and updating of those wages. They may do so in
accordance with their national practices and are free to decide on the relative weight of those criteria.
However, they must also ensure that the criteria that they provide contribute to the adequacy of statutory
minimum wages, with the aim of ‘achieving a decent standard of living, reducing in-work poverty, as well as
promoting social cohesion and upward social convergence, and reducing the gender pay gap’. Moreover,
Article 5(2) of that directive provides a list of four minimum criteria that Member States must take into account
as part of the [p]rocedure for setting statutory minimum wages. (64) Itis true that, in principle, that obligation
could be regarded as being fulfilled even if those criteria were only given low weighting by the Member States.
Nevertheless, such an approach would completely undermine the objectives listed in Article 5(1) of that
directive. Furthermore, the clear enumeration of four minimum criteria in Article 5(2) of the AMW Directive
indicates that those criteria actually ought to be given particular importance. (65)

79. Inthe light of those elements, it is clear to me that Article 5(2) of the AMW Directive requires, in practice,
Member States with statutory minimum wages to ensure that the /evel of minimum wages is calculated on
the basis of at least the four criteria listed in that provision. Thus, it has as its object to regulate the level of
statutory minimum wages.

80. In support of the view that the AMW Directive is valid, several of the parties to the present case put
forward, first, the fact that Article 5(1) and (2) of that directive stops short of creating an obligation for Member
States to put in place adequate minimum salaries and, second, that the concept of adequacy used in that
provision has no autonomous meaning in EU law. (66) | agree with those parties that no obligation to putin
place adequate minimum salaries is contained expressis verbis in the first two paragraphs of Article 5 of the
AMW Directive. However, Member States are expressly subject, under those provisions, to the obligation to
ensure that the criteria that they rely on for the setting and updating of minimum wages contribute to their
adequacy. In my view, the difference between those two obligations is, in practice, inexistent.

81. Moreover, | find the argument that the concept of ‘adequacy’ in Article 5(1) of the AMW Directive has
no autonomous meaning in EU law and never could have one rather unconvincing. | recall that recital 3 of
that directive refers to Article 31(1) of the Charter of Fundamental Rights of the European Union (‘the Charter),
which provides for the right of every worker to ‘working conditions which respect his or her health, safety and
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dignity'. Recital 28 of the AMW Directive further indicates that, although the ‘adequacy of statutory minimum
wages is determined and assessed by each Member State in view of its national socioeconomic conditions’,
‘minimum wages are considered to be adequate if they are fair in relation to the wage distribution in the
relevant Member State and if they provide a decent standard of living for workers ...".

82. Inthe light of those recitals, | agree with the observation put forward by the Danish Government at the
hearing that Article 5(1) and (2) of the AMW Directive could be regarded as seeking to give concrete expression
to the right to a decent minimum wage, which some commentators regard as deriving from Article 31(1) of
the Charter on the ground that the reference to ‘dignity’ in that provision forms the basis for a right to decent
pay, ensuring a satisfactory standard of living for workers and their families. (67) Overall, Article 5(1) and (2)
of the AMW Directive could, thus, be interpreted as requiring Member States to ensure that the criteria which
they rely on to determine the level of pay are compatible with Article 31(1) of the Charter. That interpretation
would carry two consequences: first, the concept of ‘adequacy’ in Article 5(1) of the AMW Directive would have
to be understood by Member States as aligned with that of ‘dignity’ in Article 31(1) of the Charter (and, thus,
as an autonomous concept of EU law). Second, if Member States were to breach their obligation to ensure
that the national criteria which they apply for the setting and updating of statutory minimum wages contribute
to the ‘adequacy’ of such wages, workers would be able to invoke their right to an effective remedy under
Article 47(1) of the Charter. That confirms that Article 5(1) and (2) of the AMW Directive could have important
implications for the wage-setting systems of Member States.

83. | further observe that several (if not all) of the parties to the present case which argue that the AMW
Directive is valid, state that Article 5 of that instrument only imposes procedural obligations on the Member
States, since it is concerned, as its title indicates, with the ‘Procedure for setting adequate statutory minimum
wages'. (68) In particular, the Portuguese Government claims that the AMW Directive only details the means
to achieving a certain result in terms of the level of minimum salaries, but does not harmonise that level in
any way. | do not agree.

84. Indeed, | do not see how, for example, the obligation contained in Article 5(2)(c) of that directive that
the procedure for the setting and updating of statutory minimum wages is to be guided by the growth rate of
wages could mean anything other than that the /evel (amount) of minimum wages must be based on and
reflect that growth rate. What is presented as a procedural obligation is, in fact, a substantive obligation in
disguise. In those conditions, it seems to me that Article 5(1) and (2) of the AMW Directive actually has as its
very object to interfere with the /eve/ of minimum wages, even though ‘it does not set figures in euros and
cents'. (69) Thatinterpretation is confirmed by recital 18 of the AMW Directive, which presents that instrument
as a directive laying down procedural obligations, but also states that it ‘establishes minimum requirements
at Union level ... for the adequacy of statutory minimum wages ... In my view, that indicates that the
obligations contained in Article 5 of the AMW Directive as regards the ‘adequacy of statutory minimum wages'
are not of a procedural, but substantive, nature.

85.  Leaving Article 5(1) and (2) aside, | note that Article 5(3) of the AMW Directive states that Member States
cannot rely on an indexation mechanism if that leads to a decrease of the statutory minimum wage. It is clear
to me that that obligation is also more than merely procedural. In fact, both the Commission and the
Parliament and Council recognised, at the hearing, that the Commission could initiate infringement
proceedings under that provision if a Member State introduced an indexation mechanism that actually led to
a decrease of its statutory minimum wage.

86.  Atany rate, the mere fact that an obligation is of a procedural nature does not mean, in my view, that
it is necessarily compatible with the ‘pay’ exclusion in Article 153(5) TFEU. Indeed, as | have explained in
points 51 to 59 above, that exclusion covers not only the level of pay, but also how wages are to be determined
and the method (or procedure) relied on by Member States in that regard. Thus, even a merely procedural
obligation relating to ‘pay’ already goes too far and is incompatible with that exclusion.

87.  Forthatreason, | consider that provisions such as Article 5(4), (5) and (6) of that directive, which require,
inter alia, Member States to use indicative reference values ‘to guide their assessment of adequacy of
statutory minimum wages' (that is to say, when determining the level of such wages) also directly interfere
with pay, as they have as their object to regulate how wages are to be determined and the method relied on
by Member States in that regard.
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- Other provisions of the AMW Directive

88.  None of the other provisions of the AMW Directive contradicts the finding that that directive directly
interferes with the ‘pay’ e xclusion in Article 153(5) TFEU. In particular, Article 2 of the AMW Directive merely
provides that that directive applies to ‘workers'. Article 6 of that directive aims to ensure that the setting of
lower rates for specific groups of workers (variations) and the application of reductions based on the value of
equipment or other costs (deductions) by Member States that have statutory minimum wages comply with
the principles of non-discrimination and proportionality. Article 7 of the AMW Directive requires Member
States to take the necessary measures to involve the social partners in the setting and updating of statutory
minimum wages and Article 8 of that instrument concerns the ‘[e]ffective access of workers to statutory
minimum wages'. All those provisions (save for Article 2) refer to ‘minimum wages' and nothing in their
wording contradicts the finding that the AMW Directive has as its object to regulate pay. (70)

89.  Furthermore, two provisions of that instrument, namely Article 4 and 12 thereof, have, in my view, as
their object to harmonise the method for wage determination relied upon by the Member States and, thus,
to regulate pay.

90.  First, Article 4 is entitled ‘Promotion of collective bargaining on wage-setting'’. (71)Paragraph 1 thereof
requires Member States to ‘promote the building and strengthening of the capacity of the social partners to
engage in collective bargaining on wage-setting’, to ‘encourage constructive, meaningful and informed
negotiations on wages between the social partners’ and to take measures both to safeguard ‘the exercise of
the right to collective bargaining on wage-setting' (72) and to protect trade unions and employers'
organisations participating or wishing to participate in collective bargaining from interference in their
establishment, functioning or administration (Article 4(1)(a) to (d)).

91. ltistrue that that paragraph does not seek to regulate the contents of collective agreements on wage-
setting per se and merely aims to promote such agreements through rather vague prescriptions, which some
consider to be respectful of the specificities of national systems. (73) However, | agree with the Danish
Government, first, that Article 4(1) nevertheless imposes on the Member States a number of positive
obligations designed to promote collective bargaining on wage-setting and, second, that in so doing, it clearly
restricts the Member States’ choice as to the method of wage determination that they may resort to.
Furthermore, | recall that even if a provision only operates ‘limited’ harmonisation (for example, because
much room is left for national specificities or because it merely provides for a framework, in rather loose
terms), it still operates harmonisation - something that the EU legislature is not competent to do for the
matters covered by Article 153(5) TFEU.

92.  Asimilar conclusion applies, in my view, in so far as Article 4(2) of the AMW Directive is concerned. That
provision only applies, as | have already explained in point 18 above, to Member States in which the collective
bargaining coverage rate is less than a threshold of 80%. Those Member States are required to ‘provide for a
framework of enabling conditions for collective bargaining’ and to ‘establish an action plan to promote
collective bargaining’, which they are to regularly review and update. The Danish Government itself recognises
that the obligations flowing from that provision are neither very ‘concrete’ nor very ‘constraining’, since
Member States are not required to reach a specific collective bargaining coverage rate, but merely, if their
collective bargaining coverage rate is below 80%, to adopt an action plan. (74) Yet, the fact that that provision
remains rather vague about, for example, how collective bargaining coverage is to be measured by the
Member States (75) cannot be taken as an indication, in my view, that that provision is compatible with
Article 153(5) TFEU. Vague obligations imposed on the Member States as to the organisation of their wage-
setting systems are still obligations. They still amount to regulating pay, even if they do so in vague or
uncertain terms.

93.  Furthermore, | have much sympathy for the Danish Government's argument that, to the extent that
Article 4(2) of the AMW Directive requires Member States whose collective bargaining rate is below 80% to
putin place a framework to promote collective bargaining on wage-setting, it does impose some form of State
intervention into how wages are to be organised. It is true that Article 17(3) of that directive provides that the
implementation of Article 4(2), including the establishment of the action plan to increase collective bargaining
coverage, can be entrusted to the social partners, if they jointly request to do so. However, the Danish
Government correctly points out that the combined effect of those two provisions is that the obligation
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relating to that action plan may be transferred from the State to the social partners. Introducing such an
obligation at the level of the social partners could actually interfere with their autonomy as regards ‘wage-
setting’ - in contradiction with (part of) the purpose of the ‘pay’ exclusion in Article 153(5) TFEU. (76)

94.  Second, Article 12(1) of the AMW Directive entitles individual workers whose rights relating to statutory
minimum wages or minimum wage protection have been infringed, to have access to ‘effective, timely and
impartial dispute resolution and a right to redress’. That provision seems rather ‘bancale’ to me. Indeed, it
introduces ‘a right to redress’ in situations where rights relating to statutory minimum wages or relating to
minimum wage protection are infringed, but only ‘where such rights are provided for in national law or
collective agreements’. That sits uneasily, in my view, with the rationale underpinning Article 47 of the Charter,
which is that a right to an effective remedy is, in principle, only recognised where a right or freedom
guaranteed under EU law (and not merely under national law or in collective agreements) has been breached.
In my view, Article 12 of the AMW Directive could, therefore, be understood as providing additional support
in favour of the conclusion which | have drawn in relation to Article 5 of the AMW Directive, which is that that
provision could be regarded as seeking to give concrete expression to the right to a decent minimum wage,
which may be deriving from Article 31(1) of the Charter. At any rate, Article 12 of the AMW Directive is
problematic for Member States such as Denmark and Sweden, where stipulations in collective agreements
are traditionally and systematically enforced by the social partners (not by individual employees). Indeed, that
provision makes clear that the EU legislature privileges individual action and by doing so, in my view, interferes
with the Member States’ organisation of their wage-setting systems.

(iii) Conclusion on the compatibility of the AMW Directive with the ‘pay’ exclusion

95. Inthe light of the above considerations, | am of the view that, as is shown, in particular, by its Articles 1,
3,4, 5 and 12, the AMW Directive has as its object to regulate ‘pay’. Consequently, it directly interferes with
the ‘pay’ exclusion in Article 153(5) TFEU. It follows that the EU legislature was not competent to adopt that
instrument and, thus, acted in breach of the principle of conferral laid down in Article 5(2) TEU.

96. In my view, those considerations should lead the Court to conclude that the AMW Directive must be
annulled in full, without it being necessary for it to analyse the second part of the first plea (hamely, whether
the AMW Directive is compatible with the ‘right of association’ exclusion laid down in Article 153(5) TFEU), nor
the second plea in law or the alternative head of claim put forward by the Kingdom of Denmark. However,
were the Court to disagree with the solution which | propose it adopt, | shall nevertheless proceed, in the
following sections, to examining the arguments presented by the parties and interveners on those other
issues.

(b) Whether the AMW Directive is compatible with the ‘right of association’ exclusion in Article 153(5) TFEU
(1) Arguments of the parties

97. The Danish and Swedish Governments argue that the ‘right of association’, mentioned in Article 153(5)
TFEU, must be understood (as is the case under several legal instruments, including the Community Charter
of Fundamental Social Rights of Workers) as referring to the right of every worker and every employer to join
an organisation or trade union and participate freely in collective bargaining.

98. In that light, those governments consider that, since Article 4(1)(d) of the AMW Directive requires
Member States to take measures to protect trade unions and employers’' organisations participating in
collective bargaining against any interference in their establishment, functioning or administration, that
provision directly interferes with the ‘right of association” and is, thus, incompatible with Article 153(5) TFEU.
Furthermore, since Article 4(2) of the AMW Directive requires Member States whose collective bargaining
coverage rate is below 80% to establish a framework to promote collective bargaining and to create an action
plan with the social partners to increase collective bargaining coverage, that provision also affects the legal
framework for membership of a trade union or organisation and, consequently, the very core of the right of
association.

99. Insupport of the opposite view, the Council, the Parliament and the Commission, as well as all the other
interveners argue, first, that the ‘right of association’ referred to in Article 153(5) TFEU pertains to an
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individual's freedom to join, leave, or establish an association without interference. It is, therefore, a
prerequisite for collective bargaining - that is to say, the possibility for associations of workers to act
collectively to determine terms/conditions of employment, which is covered by Article 153(1)(f) TFEU) - but
the two concepts do not overlap. In that regard, they also observe that the ‘right of association’ and the ‘right
to collective bargaining and action’ are each safeguarded by separate provisions of the Charter. Second, they
claim that the 'right of association’ exclusion in Article 153(5) TFEU must be interpreted narrowly and as being
limited, in essence, to measures which directly interfere with the ability for workers to associate.

100. Third, those parties and interveners argue the AMW Directive does not impose rules on the right of
association, since it only establishes a framework to facilitate the exercise of the right to collective bargaining
without laying down any obligations concerning the joining, leaving or dissolution of associations or trade
unions. In particular, Article 4(1)(d) of that directive does not establish, nor harmonise, rules regarding the
formation of trade union organisations, nor does it define the rights and obligations of such organisations or
impose specific rules on participation or require workers/employers to actively engage in trade union
organisations. Instead, it focuses on ensuring the proper functioning of collective bargaining. At any rate, even
if Article 4 of the AMW Directive were considered to be laying down rules regarding the right of association, it
would not amount to direct interference with that right. Article 4(2) of the AMW Directive does not directly
interfere with the right of association, as it merely uses the 80% threshold as an indicator, rather than a
binding or strict target.

(2) Assessment

101. As regards the compatibility of the AMW Directive with the ‘right of association’ exclusion contained in
Article 153(5) TFEU, two central issues arise. First, the parties and interveners disagree as to the meaning and
scope of that exclusion and as regards, in particular, its relationship (and potential overlap) with the EU
competence in the field of ‘representation and collective defence of the interests of workers and employers’
(Article 153(1)(f) TFEU). In that respect, they engage in a debate as to the relationship between the ‘right of
association’ and the right to collective bargaining'. Second, since, as | have noted in point 40 above, the Court
has not yet had the opportunity to elaborate on the ‘right of association’ exclusion in Article 153(5) TFEU, it is
necessary to clarify whether the test of direct interference, developed by the Court in relation to the ‘pay’
exclusion laid down in that provision, also applies in that context.

102. As far as the first issue is concerned, | recall that the right of association is protected by Article 12 of the
Charter, (77) whilst the right to collective bargaining is covered by Article 28 thereof. (78) The Danish
Government, in support of its argument that the right of association includes the right to collective bargaining,
correctly points out that Article 137(6) TEC (whose wording is identical to Article 153(5) TFEU) was adopted
before the Charter itself. Thus, that government considers that the fact that the right of association and the
right to collective bargaining are treated as distinct rights in the Charter must not dictate how they are to be
understood under Article 153 TFEU. However, | note that, in the 1989 Community Charter of the Fundamental
Rights of Workers, (79) whose contents were expressly referred to in Article 136 TEC (now Article 151 TFEU)
and have been reflected in the Charter, (80) the right of association and the right to collective bargaining were
already regarded as distinct. (81) | further observe that, in Article 156 TFEU (whose wording is identical to that
of Article 140 TEC), the ‘right of association’ and ‘collective bargaining between employers and workers' are
mentioned alongside each other, which would not have been necessary, in my view, were those rights not
regarded as autonomous, distinct rights.

103. Based on those considerations, it is clear to me that the right of association does not include the right to
collective bargaining. Rather, those rights are distinct: the first relates to the right of workers or employers to
constitute and join organisations (including trade unions) to defend their economic and social interests,
whereas the second relates to a specific part of the mandate of those organisations, namely that of
negotiating and concluding collective agreements.

104. Against that background, | find it difficult to be persuaded by the arguments presented by the Danish
and Swedish Governments. Those governments take the view, in essence, that because the exercise of the
right of association is a prerequisite to the exercise of the right to collective bargaining, the matters covered
by ‘right of association’ exclusion in Article 153(5) TFEU somehow encompass, and overlap with, those covered
by the ‘collective defence of the interests of workers' (Article 153(1)(f) TFEU). | agree with them that the
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protection of the right of association is indispensable to the protection of the right to collective bargaining,
since the collective defence of the interests of workers presupposes the creation of organisations designed
to collectively defend the economic and social rights of workers and/or employers. Nevertheless, | share the
Parliament and the Council’s view that that link does not mean that the matters covered by the first provision
include those that come within the scope of the second.

105. In that regard, | recall that, as | have indicated in point 39 above, the Court has held that, as paragraph 5
of Article 153 TFEU derogates from paragraphs 1 to 4 of that article, the matters reserved by it must be
interpreted strictly so as not to unduly affect the scope of paragraphs 1 to 4, nor to call into question the aims
pursued by Article 151 TFEU. (82) Two conclusions follow, in my view, from that statement. First, as the Council
notes, if the right of association was understood as including the right to collective bargaining, then the
competence laid down in Article 153(1)(f) TFEU in the field of the ‘representation and collective defence of the
interests of workers and employers’ would essentially be deprived of its substance. Indeed, any measure
adopted in application of that provision would conflict with the exclusion in respect of the right of association
laid down in Article 153(5) TFEU. Second, the Court's statement that the exclusions laid down in that provision
must be understood strictly (as is generally the case for most exclusions) undermines the Danish and Swedish
Governments’ argument that the drafters of the EU Treaties have carved out, under Article 153(1)(f) TFEU, a
limited competence (for matters relating to the collective defence of workers'’ interests) from a field in which
there is, generally, no EU competence (the right of association). (83) In that regard, | would add that
Article 153(1)(f) TFEU expressly mentions the ‘representation and collective defence of the interests of workers
and employers, including co-determination, subject to paragraph 5' - thus, making clear that the matters
covered by that provision do not wholly overlap with those covered by Article 153(5) TFEU. (84)

106. It follows, in my view, that a provision or measure adopted by the EU legislature cannot be found to be
incompatible with the ‘right of association’ exclusion in Article 153(5) TFEU, simply because it concerns the
right to collective bargaining. In the present case, that means, for example, that the mere fact that
Article 4(1)(d) and Article 4(2) of the AMW Directive seek to promote collective bargaining is not sufficient to
support a finding that that directive is, as a whole, incompatible with the ‘right of association’ exclusion
contained in Article 153(5) TFEU.

107. Turning now to the second issue, | recall that the Court has developed the test of direct interference in
relation to the ‘pay’ exclusion laid down in Article 153(5) TFEU, without expressly indicating whether it also
applies in the context of the ‘right of association’ exclusion also contained in that provision. In my view,
however, that test can be applied to that exclusion without much difficulty. Indeed, the rationale is the same:
as with the ‘pay’ exclusion, the ‘right of association’ exclusion does not aim to exclude from the sphere of EU
competences any question involving ‘any sort of link’ with the right of association, but merely those
instruments or provisions which have as their object to regulate that right.

108. In the light of those considerations, | find it difficult to conclude that the AMW Directive has as its object
to regulate the right of association. Indeed, as the French Government noted at the hearing, the provisions of
that directive do not impose conditions for creating or joining an organisation (such as a trade union). A few
of its provisions have as their object to promote collective bargaining (Article 4) and to involve the social
partners in the setting and updating of statutory minimum wages (Article 7). However, as | have just explained,
the right to collective bargaining is distinct from the right of association and the EU legislature is competent,
under Article 153(1)(f) TFEU to adopt instruments concerning the ‘representation and collective defence of the
interests of workers and employers'.

109. It is true, as the Council itself concedes, that Article 4(1)(d) of the AMW Directive refers to aspects of the
right of association, namely, the establishment, functioning or administration of trade unions or employers'
organisations. (85) However, that provision clearly does not seek to interfere with that right, but only aims to
safeguard it by protecting trade unions and employers’ organisations from interference. Furthermore, while
Article 4(2) of that directive requires Member States whose collective bargaining coverage rate is less than
80% to set up an action plan with a view to increasing that coverage, that obligation does not require Member
States to encourage workers to join a trade union but only to increase the number of workers protected by
collective agreements.
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110. Finally, I note that the Danish and Swedish Governments’ views are centred around Article 4(1)(d) and
Article 4(2) of the AMW Directive. They do not delve into the content of other provisions of that directive or
even claim that those provisions are the most important ones in the AMW Directive and reflect its ‘object’ -
which makes it difficult to support their claim that the AMW Directive must be annulled in full on the ground
that it is incompatible with the ‘right of association’ exclusion in Article 153(5) TFEU.

111. In the light of the above considerations, | am of the view that the second part of the first plea in law must
be rejected.

2. Second plea in law: the AMW Directive could not be validly adopted onthe basis of
Article 153(1)(b) TFEU, because it also relates to matters covered by Article 153(1)(f) TFEU

112. As | have already indicated in point 32 above, by the second plea in law, the Danish Government argues
that, even assuming that the AMW Directive does not fall into the scope of the ‘pay’ and 'right of association’
exclusions laid down in Article 153(5) TFEU, the Parliament and the Council could not validly adopt that
instrument on the basis of Article 153(1)(b) TFEU. More specifically, that government considers that that
directive pursues two objectives of equal importance, as it seeks not only to regulate ‘working conditions’
(Article 153(1)(b) TFEU), but also the ‘representation and collective defence of the interests of workers ...
(Article 153(1)(f) TFEU). It notes that each of those legal bases requires a different legislative procedure.
Indeed, Article 153(1)(f) TFEU requires unanimity in the Council, whereas Article 153(1)(b) TFEU does not. Given
that those procedures are incompatible, the Danish Government claims that the AMW Directive must be
annulled in its entirety.

(1) Arguments of the parties

113. The Danish and Swedish Governments consider that the AMW Directive relates not only to ‘working
conditions’ (Article 153(1)(b) TFEU) but also to the collective defence of workers’ interests (Article 153(1)(f)
TFEU) because many of the provisions of that instrument, including Article 4 thereof, concern the protection
of such interests. According to those governments, those provisions could only have been adopted following
a unanimous vote in the Council. In that regard, they note that Article 4 of the AMW Directive is not ancillary
to other provisions of that directive, as it establishes general obligations for all the Member States and is,
therefore, likely to have a broader impact than provisions which are directed only to a certain number of
Member States, such as Articles 5 to 8 thereof.

114. The Council, the Parliament, the Commission and the other interveners contend that the AMW Directive
was adopted on the correct legal basis. That directive's overarching objective relates to ‘working conditions’,
within the meaning of Article 153(1)(b) TFEU, and not to the collective defence of workers' interests as referred
to in Article 153(1)(f) TFEU. Indeed, that instrument aims at enhancing the adequacy of statutory minimum
wages for workers by, inter alia, promoting collective bargaining coverage on wage-setting. Article 4 of the
AMW Directive focuses on collective bargaining merely as a means to attain that overarching objective.

(2) Assessment

115. I recall that, according to the Court’s settled case-law, the choice of the legal basis for an EU act must rest
on objective factors amenable to judicial review. If an examination of an EU act demonstrates that it pursues
a twofold purpose or that it comprises two components and if one of these is identifiable as the main one,
whereas the other is merely incidental, the act must be founded on a single legal basis, namely that required
by the main or predominant purpose or component. Exceptionally, if it is established that the act
simultaneously pursues several objectives or has several components, which are inextricably linked, without
one being incidental to the other, such that various provisions of the Treaties are applicable, such a measure
will have to be founded on the corresponding different legal bases. (86) Nonetheless, recourse to a dual legal
basis is not possible where the procedures laid down for each legal basis are incompatible with each
other. (87)

116. In support of the view defended by the Danish and Swedish Governments, which is, in essence, that the
AMW Directive pursues two objectives of equal importance (the first one being the provision of a framework
to ensure the adequate character of statutory minimum salaries and the second the promotion of collective
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bargaining on wage-setting), one could point out, as those governments do, that Article 4 of that directive
(which relates to the promotion of collective bargaining on wage-setting) is an important provision because it
applies to all Member States, whereas Article 5 thereof (which concerns the procedure for setting adequate
statutory minimum wages) applies only to Member States with statutory minimum wages. Unlike Article 5,
Article 4 is, thus, a provision of transversal application. That is confirmed by the fact that that provision is
contained in Chapter | of the AMW Directive, which is entitled ‘General Provisions’, whilst Article 5 is part of
Chapter Il of that instrument, which is entitled ‘Statutory minimum wages'.

117. One could also state that Article 1(1)(@) and (b) of the AMW Directive indicates that that directive
establishes a framework for the adequacy of statutory minimum wages and the promotion of collective
bargaining on wage-setting, and that nothing in the wording of that provision suggests that the second of
those objectives is less important than, or instrumental to, the first. In a similar vein, recital 18 of that directive
states that that instrument ‘establishes minimum requirements ... and sets out procedural obligations for the
adequacy of statutory minimum wages'. That same recital further states that the AMW Directive ‘also
promotes collective bargaining on wage-setting’. Again, both objectives could be regarded as having been
deemed to be of equal importance by the EU legislature.

118. Yet, in my view, those considerations are not sufficient to uphold the arguments put forward by the
Danish and Swedish Governments. To begin with, as | have already noted in point 76 above, the title of the
AMW Directive indicates that that directive concerns ‘adequate minimum wages in the European Union’, not
the promotion of collective bargaining. Furthermore, as | have already stated on several occasions, Article 5
of that directive (not Article 4) is clearly its most important provision. In that regard, | note that recital 25 of
the AMW Directive clarifies that the reason why that directive places a strong emphasis on the promotion of
collective bargaining is that ‘Member States with a high collective bargaining coverage tend to have a small
share of low-wage workers and high minimum wages'. Recital 22 of that instrument indicates, in equally
unambiguous terms, that ‘well-functioning collective bargaining ... is an important means by which to ensure
that workers are protected by adequate minimum wages ...". (88)

119. It follows from those elements, first, that the overarching objective of the AMW Directive seems to be
more appropriately described as establishing a framework for the adequacy of statutory minimum wages,
than promoting collective bargaining and, second, that Article 4 of that instrument must be regarded as a
means of achieving that overarching goal. Consequently, the objective of ‘promoting collective bargaining on
wage-setting’, laid down in Article 1(1)(b) of that directive is instrumental to the objective laid down
Article 1(1)(a) thereof, namely, that of establishing a framework for the adequacy of statutory minimum
wages. The Commission’s statement, in the proposal for the AMW directive, that ‘[iln order to reach [its]
objectives, the proposed Directive aims at promoting collective bargaining on wages in all Member States’ also
supports that view. (89) Finally, it should be noted that other pieces of EU secondary legislation exist which,
alongside their principal objective, seek to promote the role of social partners and which, notwithstanding
this fact, were not adopted on the basis of Article 153(1)(f) TFEU. (90)

120. In those circumstances, | am of the view that the AMW Directive did not need to be adopted on the basis
of Article 153(1)(f) TFEU and that the second plea in law must therefore be rejected.

B. The alternative head of claim: must Article 4(1)(d) and Article 4(2) of the AMW Directive be annulled?

121. Should the Court decide that the AMW Directive must not be annulled in full, the Kingdom of Denmark
seeks, in the alternative, the annulment of Article 4(1)(d) and Article 4(2) of that instrument, on the ground of
their incompatibility with Article 153(5) TFEU. In accordance with the Court's settled case-law, partial
annulment of an EU act is possible only if the elements whose annulment is sought may be severed from the
remainder of that act. That requirement is not satisfied where that partial annulment would have the effect
of altering the substance of the act in question. (91)

122. As | have explained in points 90 to 93 above, | am of the view that Article 4(1)(d) and Article 4(2) of the
AMW Directive impose on Member States a number of positive obligations designed to promote collective
bargaining on wage-setting and that, in so doing, they restrict the Member States’ choice as to the method of
wage determination that they may resort to, in a way which is incompatible with the ‘pay’ exclusion in
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Article 153(5) TFEU. The last issue which is left for me to examine is, thus, whether Article 4(1)(d) and
Article 4(2) of the AMW Directive can be severed from the other provisions of that directive.

(1) Arguments of the parties

123. On the one hand, the Danish, Swedish and German Governments claim that the AMW Directive would
not be deprived of its effectiveness if only Article 4(1)(d) and Article 4(2) of the AMW Directive were annulled.
In that regard, the Danish and Swedish Governments note that Article 4(1)(d) was not included in the proposal
for the AMW directive. That provision was only added at a subsequent stage of the legislative procedure. In
their view, the other provisions of that directive can, thus, continue to be effective even without that provision.
Furthermore, those governments submit that the Council and the Parliament offer contradictory views by, on
the one hand, regarding Article 4(1)(d) and Article 4(2) of the AMW Directive as vague, while, on the other,
claiming that their annulment would render the other provisions of that directive ineffective.

124. At the hearing, the German Government recalled, for its part, that it considers Article 4(1)(d) and
Article 4(2) of the AMW Directive to be compatible with Article 153(5) TFEU. However, that government also
believes that, should the Court conclude otherwise, those provisions could, in theory, be severed from the
other provisions of that directive. Indeed, their annulment would leave the essential contents of that
instrument intact. Article 4 of the AMW Directive could even be annulled in its entirety without jeopardising
the effectiveness of the other provisions of that directive, as it merely provides a useful means of achieving
the overarching objective of that directive.

125. On the other hand, the Parliament, the Council, the Commission and the other interveners consider that
the annulment of Article 4(1)(d) and Article 4(2) of that directive would significantly alter the scope and
essence of that instrument and that, as a result, those provisions cannot be severed from the rest of the AMW
Directive. Indeed, the promotion of collective bargaining is an important means for workers to benefit from
adequate minimum wages. Moreover, the annulment of Article 4(1)(d) and Article 4(2) of the AMW Directive
would deprive certain general provisions of that directive (in particular, Article 1 thereof) of their effectiveness.
The Council and the French Government add that if Article 4 of the AMW Directive were to be annulled in its
entirety, then that directive would no longer impose obligations on all Member States. Instead, it would only
impose obligations on Member States that have statutory minimum wages.

(2) Assessment

126. As regards the question of whether Article 4(1)(d) and Article 4(2) of the AMW Directive can be severed
from the other provisions of that directive, first, | agree with the Danish and Swedish Governments that the
arguments of the Parliament and the Council on the second plea in law and the alternative head of claim are,
to some extent, contradictory. Indeed, on the one hand, in the context of the second plea in law, those
institutions claim (as | have noted in point 114 above) that Article 4 of the AMW Directive focuses on collective
bargaining merely as a means of achieving that directive’'s overarching objective. On the other hand, as
regards the alternative head of claim, they argue that one of the pillars of the AMW Directive is the promotion
of collective bargaining on wage-setting and that if Article 4(1)(d) and Article 4(2) of the AMW Directive were
annulled, the other provisions of that instrument would be deprived of their effectiveness.

127. Second, it results from the analysis in points 115 to 120 above that, whilst Article 4(1)(d) and Article 4(2)
of the AMW Directive are key to fulfilling one of the objectives pursued by that directive, namely that of
‘promoting collective bargaining on wage-setting’, as stated in Article 1(1)(b) of that directive, that objective is
actually instrumental to that of establishing a framework for the ‘adequacy of statutory minimum wages’
(Article 1(1)(a) of the AMW Directive), which is that instrument’s overarching objective.

128. Indeed, as | have explained in point 119 above, Article 4(1)(d) and Article 4(2) merely provide a means of
achieving that overarching objective and the latter can still be achieved even if one relies on the other
provisions of that directive only. As the German Government rightfully argues, the close link which exists
between Article 4(1)(d) and Article 4(2) of the AMW Directive and that instrument's other provisions
does not mean that, were Article 4(1)(d) and Article 4(2) to be annulled, it would be impossible for that
directive to establish a framework for the adequacy of statutory minimum wages. Establishing it may be
harder, but not impossible.



129. It follows from those considerations that Article 4(1)(d) and Article 4(2) of the AMW Directive may,
therefore, be severed from its other articles, which could wholly remain in force if they were annulled.
Consequently, should the Court decide that the AMW Directive must not be annulled in its entirety, | would
suggest it uphold the Kingdom of Denmark's alternative head of claim and annul Article 4(1)(d) and Article 4(2)
of that directive.

C. Final remark

130. By way of final remark, | wish to say a few words on an issue which was discussed at the hearing, namely
whether an alternative legal basis, in casu Article 175 TFEU, could have been used by the EU legislature when
adopting the AMW Directive, instead of Article 153(2)(b) TFEU, read in conjunction with Article 153(1)(b) TFEU.

131. I recall that Article 175 TFEU gives competence to adopt measures to strengthen the economic, social
and territorial cohesion of the EU. (92) However, | am not convinced that, simply because the AMW Directive
would reduce socio-economic disparities across the EU, promote upward convergence and facilitate a more
harmonious development of the EU, it could have been adopted on the basis of that provision.

132. Indeed, first, Article 175 TFEU is mainly concerned with allocating EU funds; hence, basing the AMW
Directive on that provision would require a rather creative reading of it.

133. Second, the Court has made clear, in its case-law, that, whereas an express exclusion of harmonisation
as regards certain matters in the FEU Treaty does not necessarily mean that harmonising measures cannot
be adopted on the basis of other provisions of that Treaty, the EU legislature cannot rely on those other
provisions if, in so doing, it ‘circumvents’ that express exclusion. (93) In the present case, | consider that, had
the EU legislature adopted the AMW Directive on the basis of Article 175 TFEU, it would have circumvented
the ‘pay’ exclusion in Article 153(5) TFEU. Indeed, it would have relied on a broader provision (Article 175 TFEU)
in order to reclaim a competence (as regards pay) which Article 153(5) TFEU (the lex specialis) has expressly
sought to exclude from the sphere of EU competences and adopt an instrument whose very object is to
regulate the matters covered by that exclusion.

134. Therefore, | am of the view that the AMW Directive could not have been validly adopted by the EU
legislature on the basis of Article 175 TFEU.

VI. Costs

135. Under Article 138(1) of the Rules of Procedure of the Court of Justice, the unsuccessful party is to be
ordered to pay the costs if they have been applied for in the successful party’'s pleadings. Since, in my view,
the action brought by the Kingdom of Denmark is founded and that party has applied for costs, the Parliament
and the Council should be ordered to pay the costs. Nevertheless, the Kingdom of Sweden, the Kingdom of
Belgium, the Federal Republic of Germany, the Hellenic Republic, the Kingdom of Spain, the French Republic,
the Grand Duchy of Luxembourg, the Portuguese Republic and the Commission, which have intervened in the
proceedings, should bear their own costs, in accordance with Article 140(1) of those Rules of Procedure.

VII. Conclusion
136. In the light of the foregoing, | propose that the Court of Justice:
- annul in full Directive (EU) 2022/2041 of the European Parliament and of the Council of 19 October 2022

on adequate minimum wages in the European Union, on the ground that it is incompatible with
Article 153(5) TFEU and, thus, with the principle of conferral laid down in Article 5(2) TEU;

order the European Parliament and the Council of the European Union to pay the costs;
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- order the Kingdom of Sweden, the Kingdom of Belgium, the Federal Republic of Germany, the Hellenic
Republic, the Kingdom of Spain, the French Republic, the Grand Duchy of Luxembourg, the Portuguese
Republic and the European Commission to bear their own costs.
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